
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

HOSPITAL MENONITA DE GUAYAMA,
INC.

and Cases: 12-CA-214830,
1 2-CA-2 14908,
1 2-CA-21 5040,

UNIDAD LABORAL DE 12-CA-215039,
ENFERMERAS(OS)Y EMPLEADOS DE 1 2-CA-21 5665,

LA SALUD 12-CA-217862,
1 2-CA-2 18260,
1 2-CA-221 108

INFORMATIVE MOTION

TO THE HONORABLE BOARD:

COMES NOW, Hospital Menonita de Guayarna. Inc., (“the Hospital”),

through its undersigned attorney, and respectfully informs this Honorable

Board as follows:

1. The date for filing Cross Exceptions and supporting briefs to the

Administrative Law Judge decision in the above mentioned cases as well as

Answering Brief to the Hospital Cross Exceptions was extended until

September 23, 2019.

2. Counsel for General Counsel filed its Cross Exceptions and

supporting Brief as well as the answering Brief on September 23, 2019.



3. Counsel for the Charging Party to our knowledge on said date had

not filed an answering Brief or Cross Exceptions and Brief in support since we

were not notified of any filing made by the Charging Party on the due date.

4. On October 1st, 2019, we called Attorney Harold Hopkins to advice

him that we would be filing a Request for Extension of Time to file answer to

General Counsel’s Cross Exceptions and Brief in Support of Cross Exceptions

to Administrative Law Judge and inquire whether he would be in agreement to

said request. He advised that he would be in agreement and informed us that

he was going to file an amended submission because there had been certain

documents missing from its original filing and adviced that he would be doing

that on Thursday October 3rd, 2019. I requested from him to forward the

document previously filed by him. As of this date we have not received them.

5. On October 1st, 2019, the undersigned also spoke with Attorney

Celeste Hilerio concerning our intent to file an Extension of Time request and

to establish the position of the Region concerning same. After discussing our

request with Region Officers she advised us that the Region would also agree. I

asked her whether the Charging Party had flied Cross Exceptions and

Answering Brief and she indicated that they had done so. I requested from her

during the call if she could forward to my email what had been filed by the

Charging Party. Later on she advised us that in accordance with the Regions

procedure she could not serve documents filed by the Charging Party on the

Hospital.



6. On October 3, 2019 at 6:27pm, the undersigned received an email

addressed to Attorney Celeste Hilerio Echevarria, Harold Hopkins, Attorney

Angel Munoz Noya and Iris Ramos at their corresponding email address. We

include as Exhibit 1 of this motion said email and documents included therein.

The documents included in the email are the first page of a document titled

Charging Party Cross Exceptions to ALl Decision, the first page of the

document titled Second Joint Motion and Stipulation of Documents the

decision in the case of UNICCO Service Company, one page of what is titled

Charging Party Opposition to Respondent’s Exceptions to ALl Decision and

page two through fourteen from another document.

7. Today we entered the docket of these cases at the NLRB site and

were able to obtain copies of the documents filed by Charging Parting on

September 23, 2019. The documents we printed from the Docket are the

following: a document titled Charging Party Brief to ALT containing 15 pages,

the first page of a document titled Charging Party Cross Exceptions to ALl

Decision, a two page document apparently of an article and the decision of the

case of UGL-UNICCO Service. Notwithstanding we did not see in the docket

the filing of the documents that were sent by email by the Charging Party

mentioned in paragraph 3 above.

8. As of this date we do not have a complete version of the documents

that the Charging Party may have been trying to file.



9. Section 102.113 and 102.114 state the service requirements on

documents filed before the Board. Since the Hospital or Respondent were not

served by the Charging Party of the documents filed by them on September 23,

2019, we request that either this Honorable Board reject the Cross Exceptions

and Answering Brief filed by them or if not at the discretion of the Board order

that the documents be fully served by the Charging Party and that computation

of all time periods run from the date of service.

WHEREFORE, it is respectfully requested that this Honorable Board

takes note of the above and that either this Honorable Board rejects the Cross

Exceptions and Answering Brief filed by the Charging Party or if not at the

discretion of the Board order that the documents be served on the Hospital by

the Charging Party and that computation of all time periods for the filing of

additional documents in this case run from the date of service.

RESPECTFULLY SUBMrFFED.

In San Juan, Puerto Rico, this 4th day of October of 2019.

SANCHEZ BETANCES, SIFRE,
MUNOZ NOYA & RIVERA C.S.P.
P0 Box 364428
San Juan, PR 00936-4428
Telephone: (787) 756-7880
Facsimile: (787) 753-6580
Email: amunoi@sbsmnlaw.com

s/Angel Munoz Noya



CERTIFICATE OF SERVICE

I hereby certi1’ that a copy of this Informative Motion has been sent on this
same date by email to the Charging Party legal representative, Harold E. Hopkins,
Jr., by email snikpohh@yahoo.com and to Counsel for General Counsel, Celeste
Hilerio Echevarria at her email address celeste.hilerio-echevarria©nlrb.ov.

SANCHEZ BETANCES, SIFRE,
MUNOZ NOYA & RIVERA C.S.P.
P0 Box 364428
San Juan, PR 00936-4428
Telephone: (787) 756-7880
Facsimile: (787) 753-6580
Email: amunoz@sbsmnlaw. corn

s/Angel Mufloz Noya



EXHIBIT I

Lit. Angel Muñoz Noya

From: Harold Hopkins <snikpohh@yahoo.com>

Sent: Thursday, October 3, 2019 6:27 PM

To: Celeste Hilerio-Echevarria; Harold Hopkins; Lic. Angel Munoz Noya; iramos@nlrb.gov
Subject: Charging Party Request for Amended submission of Cross Exceptions to AU decision

and Opposition to Respondent’s Exceptions

Attachments: 5can0273.pdf; Scan0275.pdf; Scan0272.pdf; ScanO27l .pdf

Follow Up Flag: Follow up

Flag Status: Flagged

To: Ccicstc Hi]erio-Echevan-ia, Isis Rarnos, Angel Munoz Noya and Harold Hopkins

1. Cross Exceptions (273)

2. Onposition to Respondents Exceptions (275)

:3. Pxhjbii. 74 Joint Exhibits (272)

4. UGL-Li\ICCO ( 271)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

HOSPITAL MENONITA DE GUAVAMA, INC.
Cases:
12-CA-14830, 12-CA-14908,

and 12-CA-215039,12-CA-215040,
12-CA-21 5665, 12-CA-21 7862

12-CA-218260, 12-CA-221108
UNlOAD LABORAL DE ENFERMERAS(os) y
EMPLLADOS DE LA SALUD

CHARGING PARTY CROSS EXCEPTIONS TO AU DECISION

Pursuant to the NLRB Rules and Regulations, the Charging Party makes the

following exceptions to the AU Decision which issued on May 30,2019.

The Union, Unidad Laboral de Enferrneras(os) y Empleados de Ia Salud, by its

undersigned representative, states, alleges and prays as follows:

1. The Charging Parrty asserts that the AU did not issue a make whole remedy

for the RN and LPN nurses for their uniform allowances required by the Empolyer

2. Although the GC did not request this remendy, the undersigned in fact did

request this remedy in his brief to the AU.

3. In fact, St. Lucas Memorial paid $300.00 yearly for this benefit to the RN

Nurses and some $ 200.00 annually to the UPN nurses when these employees

were employed by St. Lukes Memorial Hospital the prior owner of the hospital

which was purchased by Menonita. See Exhibits GC #Joint Exhibits 34 and 35.

4. The Respondent eliminated the payment for uniforms for both groups of

employees in September 201 land only restored this benefit in May 2018.

5. We request that the RN and LPN Nurses be made whole for their loss of income.



Joint Esitibit 74

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SUB-REGION 24

HOSPITAL MENONITA DE GUAVAMA, INC.

and

UNIDAD LABORAL DE ENFERMERAS(OS)
Y EMPLEADOS DIE LA SALUD

Cases: 12-CA-214830, 12-CA-214908, 12-
CA-215039, 12-CA-215040, 1 2-CA-215665,
12-CA-217862, 12-CA-218280, and 12-CA-
221108

SECOND JOINT MOTION AND STIPULATION OF DOCUMENTS AND FACTS ANDREQUEST FOR EXTENSION TO SUBMIT SPANISH TRANSLATIONS

On December 4, 6, and 7, 2018, Administrative Law Judge Ira Sandron held a hearing in the

above matter. The hearing was adjourned to continue on January 14, 2018, in light of Counsel

for the General Counsel’s (COO) request for issuance of various Subpoenas on Respondent,

including Subpoena ducos tecum B-1-13LOR4L and B-1-13LOGVZ. Following Respondent’s

production of certain subpoenaed documents, the parties hereby jointly move that the

Administrative I.aw Judge approve this motion, receive it in evidence, close the hearing in the

above matter, and set dates for the submission of Post-Hearing briefs- The parties ftjrther

request that the Administrative Law Judge grant the parties an extension until January 15, 2019

to submit all pending translations of those Exhibits that are originally in Spanish

The parties stipulate and agree that all documents submitted herewith as exhibits are authentic

and were prepared by or at the direction of the named authors. The English version of those

Joint Exhibits that are originally in Spanish will be submitted by the parties together with the

translation of all pending documents. The actual wording of the exhibits supersedes any

description of the contents of the exhibits contained in this stipulation of documents and facts.

Page lof 4
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UCL-UNICCO Service Company and Area Trades

Council a/w International Union of Operating

Engineers Local 877. International Brotherhood

of Electrical Workers Local 103, New England

Joint Council of Carpenters Local 51, Plumbers

and Gasuitters Union (‘[‘A) Local 12, and the

Painters and Allied Trades Council l)istrict No.

35 and Firemen and Oilers Chapter 3. Local

615, Service Employees international Union.

Case 01—RC--022447

Augusl 26. 2011

DECISION ON REVIEW AND ORDER

BY CHAIRMAN LUrBMAN AND ME1JOERS BECKER.

PEARCE, AND HAys

The issue in this case is whether the Board should re

store the ‘successor bar” doclrine, discarded in A-IT’

Transportation. 337 NLRB 770 (2002). Under that doc

trine. when a successor employer acts in accordance with

its legal obligation to recoenize an incurnhen: representa

tive of its employees, the previously chosen representa

Live is entitled to represent the employees in collective

barcaining with their new employer for a reasonable pe

riod of time, without challenge to its representative sta

tus. St Elizabeth Manor. /nc’29 NLRB 341 (1999).

As we explain in La,,umc Gasket. 357 NLRB No. 72

(20111. also decided today, analogous “bar” doctrines are

well established in labor law. based on the principle that

‘a bargaining relationship once rightfully established

must be permitted to exist and function for a reasonable

period in which it can be given a fair chance to succeed.’

Franks Thus Co. s’. .\LRB. 321 U.S. 702, 705 (1944).

These bar doctrines—- including the “certification bar.”

and the “voluntauy recognition har,’°—promote a prima

ry goal of the National I ahnr Relations Act by stabiliz

ing labor-management relationships and so promoting

collective bargaining, without interfering with the free

dom of employees to periodically select a new repre

sentative or reject representation.3

.Successorship situations, the byproduct of corporate

mergers, acquisitions, and other similar ti ausactions.

have become increasingly common in the last three dee

adcs.4 And, as (lie Supreme Court has evplained, regula

See Ray Drook, I’ NI_RB. 348 U S 96 (1954)

See Lamo,,.v Gush’:, aspra

The Board also precludes nov challrnee to ii reprcscinanves status

tar a reasonable period of rinse, slier the noard has issued a bargaining

order againu an ernpioyrr, as a reitiedy fur unfair labor praci,ccs See

Lee lumber & Busl<tuzg ,ktawrtal COT. 33.5 NLRB 399(20011

Sec MI’ T,-uus ,onuono. supra. 337 NLRI3 at 785—784 (appendices

A & B to dissent) Imble reflect,ng number of inersers, dis-cstituse& and

toiy agencies like the Board “are supposed, within the

limits of the law and of fair and prudent administration.

to adapt their rules and practices to the Nation’s needs in

a volatile changing economy.” American Trucking

Assns v. .-jtchison T & S.F Ri’ Co. 387 U.S. 397, 416

(1967). We are persuaded that restoring the

bar” doctrine better achieves the overall policies of’ the

Act, in the context of today’s economy, than does the

approach of MV Transportation, supra. which has its

origins in a bygone era and which fails to come to terms

with the practical and legal dynamics of labor-law sue

cessorship.
However, while we reverse A-Il7 7)’ansportation we do

not simply return to the rule of St. Elizabeth Manor. su

pta. tnsiead, we modi the ‘successor bar’ doctrine

announced there. to mitigate its potential impact on em

plovces who might wish to change representatives or

reject representation altogether. First, we define, for two

different situations, the “reasonable period of bargaining”

mandated by the -‘successor bar” doctrine. Second. we

inodi- thc “contract bar” doctrine to address a prospect

raised in tfl’ Transportation: that a challenge to the in

cuinbcnt union’s majoritx status hy employees or by a

rival union might be precluded for an unduly long period.

should insulated periods based on the successor bar and

tile contract-bar doctrines run together.

On August 27. 2010. the Bnard granted the Interve

nors requesi for review in this ease. which asked the

Board to reconsider A-Il’ T:’anspoi’tazion and to return to

the ‘successor bar” doctrine set forth in St Elizabeth

Manor. 355 NLRB 762. The case was consolidated for

purposes of decision-making with Grocery Haulers. Inc..

Case 03--RC--0l i944t

On August 31, 2010. the Board issued a notice and in

sitation to file briefs, inviting the parties and aniici to

address sonic or all of the following questions:

(1) Should the Board reconsider or modift A-It’ Traits

puiiUiIOil?

(2) How should the Board treat the “perfectly clear’

sticcessar situation as defined bs .-VLRB ss Burns [Inn

dLSCIOsud vati,a, I 9-58—20cc. chart rellecting ‘merger and acquis,tson

collar value as percentage of Urns, Doniesuc Product, QCS—201iUi

Although C, ocer haulers supra. was consolidaiud with this case

because it also raises soccessor-b-ai issues, we havn decided to sever

Ci gee,j Haulers from th:s case for separate coruideratioia given other

issues prcsenied there

357 NI_RB No. 76
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ternatio;zal] Security Services, 406 U.S. 272. 294—295

(1972), and subsequent Board precedent?

The parties were invited ‘-to submit empirical and practical

descriptions of their expenence under 4fr’ Ti-ansporiadon.”

The Council on Labor Law Equality (COLLFi and the

National Rigit to Work Legal Defense and Education

Foundation have tiled arnicus briefs urging the Board to

continue to apply MV Transportation, as did the National

Association of Manufacturers (NAM) and affiliated trade

associations.6
Professor Kenneth 0. Dan-Schmidt. the Service Em

ployees tnternational Lnion (SEnt. SEW United Long
Term Care Workers. Local 6434, and the Amcrican Fed
eration of Labor and Congress of Industrial Organiza

tions (Afl—CIO) have filed ainicus briefs urging the

Board to overrule MT Transportation.
The Irnervenor in this case, Firemen and Oilers Chap

ter 3. Local 615, SEIL. as well as the intervenor in Crc-
ten- Haulers. supra. Baken. Coofectionan Tobacco

Workers and Grain Millers. Local 50. hate also argned

for overruling -III: &ancp-e-tatiott

Petitioner Area Tradcs Council filed a brief arguing
that if MV li’anvpor:ariosi were overruled, the BoardTh

decision should be applied only prospectively.

B.

The only issue presented in this case is whether to ad
here to 1-IT’ Transportation. No issues were litigated at
the hearing before thc Regional Director. v-ho applied

NAM v.ae and in its hricf by the Amencan Apoarci & Footwear
Association, the American Composites Manufacturers Associatioa, the
American Lightmg Association, the Arizona Manufacturers Conneit,
the Associated Industries of Missosu-i the Association of Equipment
Mw,ufacturers. Capital Associated Industries Inc , mime Colorado Asso—
dat or, of Commerce and lrmdusn-v - the Etnr-Iovers Cot ;t:-on of Nc-’ tii
Carolina. the Euro ears-America,’, Bnsnaess Council she toreins halos-
nv “tesocranor, the Iltinots \lanufactt.se:s cdtc,a INDA

Association of the Nooses-en Fabocs ,sssu,ciatloa, the tndusnria: Fas

teners tnstttute. the industrial Tructe .&ssociation, die lnternanonal

Housewares Association, the International Sian Association, the Inter

national Sleep Products Association, the Tova Association of Business
and tndusoy, the Jackson Atea Manufactuse’rs Association, the Ken
tuck5 .kssociation of Mnnotacriixers, the Mcial Service Cr’nier institute,
the M,chivan Manufacturers Association, the Molar & Eqnipmenr

Manufacturers Assaciator the National Council of fexole AssoDla
Lions, the National Marine Manufacturers Associatnn, the National

Shoorine. Spons k,undat:on the Nehmska Chwnber or Commerce &
Ii:duso the New Jersey Busmess & lndusi- Msociai;oit the Nan
Fenotis Founders’ Society. the North Amencass Association of FOOd
Equipment Masnifacmrers. North Carolma Chamber, the Northeast PA

Manufacturers & Employcrs ,Associabon, the Ohio Manufacturers’
Associatio, the i’ennsvlvaiia Manufacturers’ Association, the Society
of Chemical Mantifacausis and Affihiaiet. the Sieci Manufacturers

Assrsc:alion, the ‘rer.nessee Chamber if Ccininicicc & Industry the
‘lems Ass,,iislioi, tilBusiness the Textile Gate Allied Trades Associa

.AIJ-” Ti’ataspor’ration, and accordingly ordered ats election,

based on the petition filed by the Area Trades Council.
For purposes of our decision. we accept the facts of

this case as stated in the offer of proof made by Interve

nor Firemen and Oilers at the hearing. The Employer.

UGL-UNICCO Service Company. a successor employer,

is a maintenance conwactor at various locations through

out Massachusetts, including the Stare Slrcct Bank facili

ties in Qnincy, Boston, Back Ba;, Westborough, and
Grafton. Thc Petitioner, Area Trades Council, seeks to

represent 33 employees in the stipulated unit, found ap
propriate by the Regional Dircctor. of building engineer

ing and maintenance employees employed at the State
Street Bank facilities.

For over 20 cears. Intervenor Firemen and Oilers had
represented employees employed by the Employer’s pre
decessor, Building Technologies, inc. (DIE) at the loca
tions involved in this case, under successive collective-
bargaining agreements. The most recent such agreement
“-as effective from April 23. 2007, to April 19.2010.

Tne Employer notified thc intervenor on February 27,

2010. thai it was assuming BTEs operations and that it
intended to offer employment to bargaining unit employ
ees then working. (Ultimately, 32 of BTE’s 33 eniploy

ecs were hired.) On March 5, 2010, the Enaployer and

the Inten’enor executed an agreemeni covering initial

terms and conditions of employment and adopting (as

modified) the remaining 29 days of the agreement be
tween the intervenor and BTE. Toe Etiaploer and the
lnten’enor v.:ere in the process of negotiating a new col
lective-bargaining agreement until the petition in this

case was filed on April 23, 2010.

II.

This case is best understood in its larger legal context,
which includes both successorship doctrine and bar doc
nines, as well as the Boards evolving—and conwadicto
n—jurisprudence with respect tc’ the issue ore;ented

here.

.4.

The basic rules of labor-law successorship. as devel
oped b; the Supreme Court and by the Board, are well

established.’ A new employer is a successor to the old——

and thus required to recognize and bargain with the in
cumbent labor tinion—wher there is ‘siihstantial conti
nuin’” between the Iwo business operatiolts and wl,eit a
majority of the new compams’s employees had been em

ployed by the predccessor. See Fall River Dyeing Corp.
v NLRB. 482 U.S. 27, 42-43. 46—47 (1987). The sue

Foi an over.’lew of succcssorsinp lass’. see Robert .k Gorniari &

tinis and the \Vest Virginia Manufacturers Association, Matthew W tnkin. Baa,: i&i on Labor Law 241 (2d ed. 2005t
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cessor is rto however, required to adopt the exieting
collective-bargaining azreernenl between the predecessor
and the union. NLRB i’. Burns Seew-itj Ser’ices, 406
U_s. 272, 287- 291 (19721. Rather, except in situations
ks-here it is perfectly clear hat the new employer plane
to retain all of the employees in the [bargaining] unit,”
the successor is free to set initial tel-ms and conditions of
employment unilaterally, without first bargaining with
the union. Burns, supra, 406 US. at 294—295.’

Under cun’erit lass, the change in employers does not
affect the presumption that the union continues to enjoy
majurin support which is rebuttable 1 year after the un
ion has been certified by the Board. Fall Rise,-, supra,
482 U_s. at 36—41. me Fall River Court observed that
the presumption is based on the “oven-iding policy” of
the National Labor kelations 4cr. ‘industrial peace-” Id,
at 58. The presumption “further[sl this policy by ‘pro
mot[ing] stability in collective bargaining relationships
“ithoul impairing the free choice of employees” Id.
As the Court explained, the “rationale behind the prc
sn,nptions is particularly pertinent in the successorship
situation,” because “[d]uring a transition between em
ployers, a union is in a peculiarly vulnerable position’
Id. at 39. Among other things. “[i]t has no formal and
established hargainiitg relationship with the new employ
er’ Id.
- In turn, the “position of the ertiployces” also calls for
applying the presumption of inaiority support. 482 US.
at 39, The Fall River Court observed that:

jAfter being hired by a new coinpaiiv following a
layoff from the old. en1plo’ees initially wih be con
cerfied primarily with maintaining their new jobs- hr
fact, thei ought be inclined to shun supus’i’t lot’ i/jeEr
fo,-n,e,’ union especial/i i/they believe that sue/i siq
poll it-ill /eopardftc thee- 1obs it’trh the Successor ot’ !
i/rev ale inc/tried to h/ante the uttion for their layoffand
problems associated ,-ith it \Vithr,ot the presumptions
of majority support said with the wide variety- of corpo
rate transformations possible, an employer could use a
successor enterprise as a wa3 of getting rid of a labor
contract and of exploiting the employees’ hesitant atti
tude towards the union to eliminate its continuing pres
erlee.

Id. at 40 (emphasis added; footnote omitted).

B

A bar creates a conclusive presumption of mojority
support fur a defined period of time. preventing any chol

Sec Spruce tip Crap-, 209 NLRB 194 (1974) (establishing Board
rurren t’1icrlectts clear’ successorshin test)

lenge to the union’s stammts whether by the employer’s
unilateral withdrawal of recognition from the union or by
an election petition filed with the Board by the employer,
by employees, or by a rival union. As explained, the
Board has imposed bars in a variety of contexts, with
judicial approval.0 They are based on the principle that.
in the Supreme Court’s words, “a bargaining relationship
once rightfully established must be permitted to exist and
function for a reasonable period in which it can be given
a fair chance to succeed.” Franks Bros Go, v .VLI?B,
supra at 702 (upholding Board’s issuance of bargaining
order to remeth employer’s unlawful refusal to bargain
with union, despite union’s intervening loss of majorin’
support).

In Keller Plastics Eastar,t, Inc.. 157 NLRB 583, de
cided in 1966. the Board applied this principle in the
context of volutita recognition. The “recognition bar”
rule of Keller Plastics was a fixture of Board law for
more than 40 ‘ears, until it was substantially modified by
the Board in Doria, supra, which has now been overruled
by- the Board. See Lo,non,c Gasket. supra.

C.

With Wile, if anything, in the way of rationale, the
Board in Sonthen, A’Joldings. inc., 219 NLRB 119
(1975). rejected the application of the “recognition” bar
in the successorship context, permitting a decertification
petition to proceed- Our case law since titer, has reflected
what a leading scholar of the Board refers to aenerally as
“pohcv oscjllasion”

in La,rdn,ark international F—i,’-lv a unanimous
198! unfair labor practice decision, the Board cited Kel
ler l’la.cdcs in finding that a successor employer who had
voluntarily recognized the union was prohibited from
withdrawing rcconition before a reasonable period of
bargaining had elapsed.2

landmark was reversed by flai’ies—Lkn.’:dson Ca, 273
\TLRB t531 119851. Adopting the view of the Sixth Cir
cuit, which had refused to enforce the [,c-rndn,m-k deci’
sion, the unanimous JJa,-le-Dm’idson Board rejected the
analogy between the voluntary recognition and succesS
sorship situations, citing two differences. F!rst, the bar
gaimna relationship created by successorship is not vol

For an overview oi’the Bond’s electron, certificatioru and recoani
non bar doctrines, see tiorrnan & Fntin, Bane text on Labor Liar.
aupra, at * 4

Samuel l2srreicher, Policy Oscillation ar_eke labor Bond’ 4 Plea
for Brsis.’naki’r,’. 37 kd:nir, L Rev 163 1935)

257 NLRB 1375(1981). enS dericd Li prniner.l pat: C-9i’ F 2d 8t5
(6th Cit 1 983)

The Lou/mart Board couid ‘disceni no princint, that would stir—
pon distinuoishmg a successor employer’s bargaining obtigation based
on voluntary recoonprior of a rna)ority union from any other emnlover’s
dutvto bargain frxa rrasonribir period” 257NLF1B a: 1575 flu 4
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untary. hut legally imposed. Second. while successor
ship involves a new bargaining relationship between the
union and the successor employer, the union has a preex
isting relationship with at least a maiorirv of the succes
sor’s employees. 273 NLRB at 1532. (Harley-Davidson
was cited by the Supreme Court in Fall Riven supra. hut
only in the course of describing existing Board law. 462
U.S. at 41 fir 8.)

k St. F/Lobe,!, Ifa,,on supra, a 1999 decision, the
Board reinstated the “successor bar.” Rejecting the ra
tionale of Hwi-/)5n’idco,, (and the Sixth Circuit in
Lanthna,*). the Board found crucial similarities between
voluntary recognition and suceessorship including (he
creation of a new collective-bargaining relationship be
tween the union and the successor employer. 329 NLRI3
at 343. Drawing on the analysis of the Supreme Court in
Fall River, supr& the Board described the “successor
bar’ as “intended to project the newly established bar
gaining relationship and the previously expressed majori
ty choice, taking into account that the stresses of the or
ganizational transition may have shaken some of the
support the union previously enjoyed.” Id. at 345.

The St. Elizcthcth Manor Board rejected the view, tak
en by (lie dissenting Board members, that the ‘successor
bar” gave too little weight to employee freedom of
choice, which it recognized as a “bedrock principle of the
statute.” 329 NLRB at 344. Jr cited the Board’s con
tract-bar and certification bar doctrines as examples of
sumlar attempts to strike a balance between the Act’s
sometimes competing policies of promoting stable col
lective-bargaining relationships and permitting employ
ees periodically to freely choose or reject continued rep
resentation Id. at 34-4—345. The crucial aspect of the
balance struck by the ‘successor bar.” the Board ex
plained, was that the bar extends for a reasonable peri
od. not in perpetuity.” Id. aI 346.

lhe rule announced in Sr. Elizabeth Manor was shon
lived. survis iiie fewer than 3 years before ii stag reversed

by a divided Board in Tra;espn;’tario;t supra.’
There, the Board concluded that the “successor hat”
“promotes the-stabilirs of bargaining relationships to the
exclusion of the employees’ Section 7 rights to choose
their bargaining representative.” 337 NLRB at 773. Th&
Board cited the possibilit3 of a long period during which
a union would he insulated from challenge, if the “con
tract bar” period under the predecessor employer was
immediatel’ followed by appiicarioi: of rhe “successor
bar” and perhaps then anotner “contract bar,” if the union
and the new employer reached a coltecrive-hargaining

agreement. 3d. Stability of bargaining relationships “as
sufficiently protected, (lie Board reasoned, by existine
successorship rules requiring the new employer to recog
nize the incumbent union, absent evidence of a loss of
nialoriry support. Id. at 773—774. Embracing South-n,
Mo/a ng.c, stipra. tile Board endorsed the distinction
made there between the successorship situation and vol
untan recognition: that the union has a preexistine rela
tionship with the employees in the case of successorship.
Id. at 774. The instahilirv inherent in successorship sin>
ations might cause “anxiety” among emplocees. the
Board acknowledged. but the impact on eniplovces’ sup
port for the union was uncertairn and. regardless of the
impact. the “ftindamental stamton’ policy of employee
free choice has paramount value, even in limes of ccc
nomic change.” Id. at 775. Finally, the Board reasoned
that other bar doctrines were simple not applicable in the
successorship context, Id.

fit.

As pi’iom Boards have recognized, whether to establish
a “successor bar” presents an important policy choice, a
choice that cannot be resolved by parsing the words of
the National Labor Relations Act, but which instead calls
on the Board to consider the larger, sometimes compet
ing. goals of the statute. Although the Board’s decisions
in St. Elizabeth Manor and in MV Transportation
reached opposite conclusions, they agreed that the
Board’s proper task was to strike a balance between pre
serving employee freedom of choice and promotine sta
ble collective-bargaining relationships.” That task is mint
always eaw. Indeed, an observer might wonder why (lie
411’ 7’anspo’iarwn Board did not simply leave well
enough alotie, or why we revisil the issue today, instead
of adhering to precedent. But reevaluating doctrines.
refining legal rules, and sometimes reversing precedeut
are familiar parts of the Board’s work——and righii3 sn, as
the Supreme Court has explained:

‘ See Sr lUrched’ Monor supty 329 KLRB at 314, r,iii,e
Spencer i’ SiRS 7)2 F.2d 539. 566 (D.C Ci: 1983). .fl’ Traitspo,,u
‘in,;. turn iS? NLRB at 772, rit:ng same decision

.Ajntcus l’lationat Right to Work Lecti Defense and Education
Foundanon aloes thai the Act’s “paramount potics of preinoanc the
tire, .sra-;eiced choice ni enp1nyers to select or react union [cores’:,,
ution” (Br am 4—5) Is analvdcalt prior and superior to any noticy or
prooioi,ng siabiiitv In collective-bar aininri reiaiionshios I aLt-n it its

inaicat coneltisiore as we explain more fu!iv In Lo’nons Cost!, tan
sir’, aciuativ underni:nes empiovces’ free cr,cice by dcr.ying its ett’ci
fot even a rcasonahtc period of timc Moreover, that view situcit cs
not tw suuared with Sunrcmr Coon precedent E s . .4,cwtto /,on
[fo*. Inc. v. ,yzp 51? L 5. ?8, 785 I996 (‘“Us— object or the
Natinisat Labor Relations Aci is nidusir,at peace and siahitiiv. tissiered
by cntt:etn’e-hargaining agreements providing for the orderly resolu
iion ,,l labor d,spuies nerssers workersand employrrs “3

Chairman tthen.Memher I ,tchrnar, dtssented 337 NL RB a! lit,
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The use by an adminisu-ative agency of the evolutional
approach ss particularly fitting. To hold that the
Boards earlier decisions froze the development - - of
the national labor law would misconceive the nature of
adntinistrative decisionmaking.

“The constant process of trial and error.., differenti
ates perhaps more than anything else the administrative
from the itidicial process.”

AU?!) r. I Weingartes;. I,,c 420 us. 251. 265 (19761.
quoting AL]?!) v Seven-( p BcttTh,g Co. of}iI;anu. 3-44 U.S.
344

\Ve disagree with the conclusion reached in AIV
Trrmsporiaiiat;, for reasons that we viIl explain. But we
also disagree with the reflexively negative reaction of the
tjV Imusportation Board to the possibility of doctrinal
evolution . A[VTransporlulion essentially sought to
freeze the development of successorship doctrine as of
1975 (the year Southern .‘ifoldings was decided). The
MV Truiispnrtatiois Board treated St. Elizabeth Manor as
an ahen-atioii, when in fact our case Ia” to that point had
already wandered back-and-forth, in decisions that are
notable for their Jack of clear and detailed analysis. The
herrer approach would have been to give the “sticcessor
bar” a fair trial, instead of declaring it error without anal
ysis of its acrual operation.

An “evolutional approach” (in the Supreme Court’s
phase) to “succcssor bar” issues seems particularly- pm-
dent because the number and scale of corporate mergers
and acquisitions has increased dra]natically over the last
35 years. The Sr Elizabeth Board recognized that fact.’5
as did the Board in Aft’ itatisportatiole where the ma—

The pnnctple that a rcmlators agcnc ‘must cor,sider sawina
[starutorxi interpretations and the wisdom of tu policy on a continuing
basis” is firmly established in modern admini csra hat law Chcvro,i
USA Inc. r. .‘Vo:urul Resonrcr3 Drfen.ee Council. Inc., C67 U.S 857.
863-864 (1984)

6 329 NLR at 343 (“[M)ergers and acquisitions larei common-
place, . with publicized dowiasizings. restructurings, and facility
closings acconir.atiy’ng hem “I

i 337 NLRP a’ 775 ‘‘[TIne ncidcsmcc of suacasut ship ii iii mn
omy has significantly increased since Southern !.Ioidumgs ‘5 A table
and ouph apoended to the dissent in MI’ Tt-caisporra#ou illustrate the
phenomenon. Id at 784—7S In 1925. r.srgcr and acq±sihon an
notrrrsmmsr.ts number-ed 2.297. with trarisactiosis valued at SI I 8 billion
(about 1 perceal of Gross Dometimc Product) tn 2000, announc eincnis
numbered 9566, with transactions velued a’ $1.3 billion (about 14
percent of GD?). See Paul A Pautler. Es’mmlencr on Merger’s cans! Ac
qnrsrlzons. Federal Trade Cummission Working Paper 243 at 58, 50
(table I & Figure 2) (Sept 25. 21101) (available at
www.ffc sov/heleconwork,hen) Mergers and acquisitions dropped
following 2006. only to rise again, peaking In 2007, before another
decline. which row seems ore United Stales merger and azoutsmllon
volume In 21210 was 5822 billion See Michael I De La Nlerccd &

jority remarked upon its failure “to see how this macroe
conomic phenomenon should require. in any given sue
cessorship. that a particular unit of employees lose their
right to choose to be represented or noL’ 357 NLRB at
775. The sieniticance of this “macroeconomic phenom
enon,” of cotirse. is that it means much more is nt stake
in the Board’s approach to successorship issues—and in
getting it rigltt. If transactions resulting in suecessorship
are far more comisIoti, and if they indeed destabilize col
lective-bargaining relationships, then the need for the
Board to evaluate its doctrines carefully, and to adjust
them appropriately. is clear.”5

lv.

1 here can be no doubt that, under existing law, the
transition from one employer to another threatens to seri
ously destabilize collective bargaining, even when the
new employer is required to recognize the incumbent
union. The new employer is free to choose (on any non
discriminatory basis) which of the predecessor’s esnploy
ees it will keep and which it will let co. it is also free to
reject any existing collective-bargaining agreement. And
it will often be free to establish unilaterally all initial
terms and conditions of employment: wages, hours, ben
efits, job duties, tenure, disciplinary rules, and more. In
a setting “here eveiyl’ning that employees have achieved
through collective bargaining may he swept aside, the
union must now deal with a new employer and, at the
same time, persuade employees that it can still effective
ly represent them. As the Supreme Court recognized in
1-all River. supra. successorship places the union “in a
peculiarly vulnerable position.” ust when employees
‘tnight be inclined to shun supprsn for their fonner un
ion,” 482 U.S. at 59—40.

The question. then. is whether labor law’s “oven’iding
poiic\ “—preser iso “industrial peace” by’ pron1ot[ing]
stability in collective bargaining relationships, without
impairing the free choice of employees”°- is sufficient-

Jeffrey Cane, ComiJideiir Deal Makers Pulled Our Checkboolui,i 2010.
N V. Tintes (Jan 3 2W I), Frank Aquila. Conduic,u Ate Thor Jb,-oms ti
& A 50cm iii 20,’!. B.eomherc Business Weeh (Dcc 22. 2610,. Tnt
contrast snih il-c mid-i 7i’; remains sisal

A ‘successor bar’ hardly means thai cniplci5ls ‘1552 their tibia to
choose.” any more thar’ do employees represented by a newir-cersified
unioic a union that has bee:i t’olunmrils rcci,sznijr’ei a untnn that has
negotsated a collcctivc-t,areaintng agreement. or a ujiloil thai has had its
barsainng riahts enforced by a Board order remedying an employer’s
unlawful efusal to hasgain After all. (Zonmress itselfereated the ceni- -.

lication bar in See O(c)(S).
Indeed. ansici on both sides of this case cite these chanes Zn eco

nomic activity. For c;aniple. Ainicus Council on Labor Law Equality,
argues (hat chc ‘expansion of merger and acquisitiots aclirmis over the
nag: few decades is all lhc more reason’ to adhere to current law Ant:
cus Br t We address that areumr.ent below’

ran Rmve. .supra 482 U S at 58.
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ly promoted by only a ,-ehurtable presumption that the
union continues to enjoy support. which may be over
come at any time, pertaining alt employer to withdraw
recognition front the union unilaterally, a rival union to
file a representation petilion. or employees to file a de
certification petition. In our view. reinstituting the “suc
cessor bar” doctrine. with appropriate modifications, best
serves the policies of the National Labor Relations Act.
We acco,’diiaglv reverse MV Transportation.

We see no obstacle to our decision in the Supreme
Court’s rulings. The MV T”ansponiation Board asserted
that the Court, in Fall Ripe;’, “endorsed the Board’s posi
tion in J-Janley-Davidso;t,” supra. rejecting the “successor
bar.” 337 NLRB at 771. That assertion reads far too
much into a single footnote of the Court’s decision.

The holdilne of Fall Rite,- was ‘that a successor’s obli
gation to bargain is not limited to a situation where the
union in question has beets recently certified,” hut rather
that ‘[wjhere .., the union has a rebuttable presumption
of tnajorit; status, this status continues despite the
change in employers.” 3R2 U.S. at 41. In the course of
reaching its holding, the Court described existing Board
law at the time (1987). notrng:

If, during negotiations, a successor questions a union’s
continuing majority status, the ss,ccessor “may lawftslly
wiihdra from ticyotiutiorl at arty time following
recognition if it can show that the union had in fact lost
is niajonly slants its the time of the refusal to bargain or

that the refusal to bargain was grounded on a good-
faith douht hated on objective faciors that the union
continued to command majority support.” Quoting
I-Iwiey-Davidson sllpri 273 NLRB 1531 (1985).

Id. at fit. 8.

‘this was merely a description of the legal landscape at
the time,2t i.e., the legal consequences of the holding in
Burns, not a part of the Court’s holding to extend Burns
beyond the context of recent certification. At most, the
footnote implies that the rule of Harley-Davidson “as a
permissible interpretation of the stamtc. But it does not
suggest that the Board cannot adopt a different vie

‘ Tnt Boare’s rules lot ho”- a union’s tanursabie Presumpuort of
malurit support may be overcoiste have changed since Ha,’Ici.
David,,,:. suora Employers ma no longer withdraw recoanitror from

a union based stmply err a “snoil-raith dents” that the union has lust
OuJOritv support. rather, an actual loss of sunport must be protons. See
Lesser Funno,rc Co niche Pac,flr 3i5 KIRB 7i7 (2000

22 The Supreme Coun ‘rae expianied that a “court’s prior judicial
cor,siructsor, of e statute tnjmp an asene’- cor,sn’jction otherwise enti
tled to Cbn’,’cn deference colt it the prior court decision holds that its
consn’ueuon follows om the unanhiauous terms of the sutule and

As the Fall Rise,’ Court went on so explain, the Board “is
given considerable authority to interpret the p!vv!sious of
the [National Labor Relations ActJ.” and “[iif the Board
adopts a rule that is rational and consistent with the Act.

then the rule is entitled to deference from the courts.”
Id. at 42.2i That principle remains applicable when the
Board changes its rules. See, e.g., Weingarlen, supra.
420 NLRB at 265. See also jVationa/ Cable, supra, 545
U.S. at 98 1—982 (explaining that Chevron deference ap
plies when administrative agencies adequately explain
reasons for reversal of policy).

B.

In line with St. Elizabeth A-favor, we believe that the
new “bargaining relationship . . . rightfully established”
tl-u-ough an employer’s conapliance with successorship
requirements “must be permitted to exist and function for
a reasonable period in which it cati be given a fair chance

to succeed,” Franks That.. supra, 321 11.5. at 705, Un
der Board law, the sante principle applies across a variety
of senines. including the setting most like successorship:
voluntary recognition of the union by the employer. The
Board has now reaffirmed the “recognition bar.” restor
ing a lonestanthng doctrine. rsl established in I 966.
See La;nons Gasket. supra.

The ,\—fl’ Tra,,spo,’,arien, Board distinguished succes
srsrship from voluntary recognition or, the basis of the
union’s preexisting relationship s”ith encpios’ees. 337
NLRB at 774. That distiuiction. however, does not coTne

to tcmss with the basic fact of the successorship situa
tion: that the bargaining ;‘elatiiin.c’Jiip is an entirely net.

thus leaves no room t’or agency discretion.’ National Cable & Tele
co,nmunica,ions As,,,. i’, Brand .1 lnleouei Sen’iess, 545 U.S. 967. 982
t2005). citing flrew-oo USA Iric s’, Natural Resources Dc/arise Comic,?,
Inc., 467 U.S. 837(1984)- Even ifdte foonsote in Fall Rise” descritsing
existing Board doctrine could be understood as a holding, II cr-dainty
was not a holding that the then existing doctrine “follows from the
tinanibiseuous terms of the statute and thus leaves no room for agency
discretion”

‘ For these reasons, we reject the argument of amicus Council on
Labor t,aw F.qualuts-. endorsed by our dissenting colleague, that die
“application of a ‘successor bar’ would be contrar’ to the Supreme
Court’s cxpcctauona whets it developed the law of suceessorihip as
Bun,s and Fall River Djei,,g ‘ Aniete Brief at p 7 SImilarly. alt
liounli our dissentinc cot ensue is ceirtecu ihar die Cons’s tn fbi-ic’ non-cl -

that hiAtt a si,’ecestor l’uorund 10 the Semis of its redecessor’s conirael
would -,eventwi’didravnii or recornrtion basal on ,d-fisiti’i doubt
of ma’uris’ suppors “dtinirg the time that the tonirae: ta bar.” 4(6 Li,S
at 2C fit 2. imrosttir’n of a successor bar has no such effect and the
successor remains free under oca decistort today not to adopt the prede
ecssois contract or ag’ce to a He”- connact so long as it bargasm in
good faith for a reasonable period otunie Had the Supreme Cost huld
that. Irs the suecessorshtp contest, unions “crc not entitled to even a
rehoeathlp pi cs rio_sr ion (if muon cc siipnrcin, then the Board presi:mabl
would not he free to adons a “oar” doctrine But the Court herd other’
‘vise, and netEung in Fall It is-er or Burns precludes the Bc’asd from
uiistit’,iiir.g a “successor bar
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one. Moreover, as the Pall River Court recognized, the
new relationship will often begin in a Context where eve
rything that the i;niois has accomplished in the course of
the prior bargaining relationship (including, of course, a
contract) is at risk, if not already eliminated. This is,
emphatically. a ne’v bargaining relationship that should
he given a reasonable chance to succeed, in the face of a
clear demonstration of the unions inability to protect the
status quo—a task made very difficult by successorship
law—its preexisting relationship with employees would
seem to he a secondary consideration for employees.
indeed, the Fall River Court observed that employees
might “be inclined to shun supporl’ For the union.
whether from fear of the new employer or anger with the
union. 482 TJ.S. at 40. The .tIV Transportation Board
took a different view in arguing that the “environment of
uncertainty and anxiety” created by suceessorship nnght
well make employees mole, not less, likely to suppoit the
union. 337 NLRB at 775. That view, which finds no
support elsewhere in current law, seems implausible to
as, because it supposes that emphiyees will look for help

to a source that has failed to protect them.24
Because the destabilizing consequences of a succes

sorship transaction for collective bargaining are them
selves, in part. a function of siaccessorship doctrine, it
seems reasonable for the law to seek to mitigate those
consequences, as a “successor bar” does.

The AlL Transportation Board also asserted that per
mitting a challenge to the union’s status is not destah’diz
ing and, indeed, that an insulated period itself agra’ ales
instability, if most eniplovees no longer support the un
ion. 337 NI.RR at 774, We disagree. The stability that
the Act seeks to preservc is the stability of the existing

Amieus Couneit on Labor Law Equalitr urges an additional dis
tinction between voluntary recognition and successorship’ “that there
typically has not been any recent demonstration of majody suppon in a
successorship situation.” Ainicus Br at 6

The ralionals for bar periods. however, like the rationale for else pit
suniptions concerning union majority suppon in general. does not de
r,end on how recently a immaturity of employees designated or selected
the union to represent them They run,, rather, on the policy anal of
preserving and promoting stable bargaining relationships Sec Fall
Rite;’, supra. 482 t.J S at 38 (rejecting arririment that presumption of
majorir’, support in successorship context shoutd applS’’onl”’tihen
unirin was receitv certified)

Aenicus National Assoctarion ri’ \tarrufacrursrs makes a simitar tar
cement that &cal,sc rmutovces chose union rcr,rcscntaiiui: untie: tl
predecessor empiosee thc shniitd he free to rejec’. reprrscnzei:oii
‘‘i’wjhen a mew and different entirs- Iseconies. the employer wrth a
different tinanelat situation and management team” Br at It Thai
argument proves tee nouct’. lot if the uttiein’s matortts’ sterns rou’d be
ch&te:sgcd v.’itencver the emptoyer’; ftnaneiat Cininnon or inansermeisi
ream rhaissed isa.r2air.ns. sLi’o:tits sso’jid be illusory. In aeiv case, oh’
course. emrioyees witt tiass’ hr opportur-iry to reject the incumbent
emon svhcn rho lemrmorars successor has” expires

collective-bargaining relationship, which an insulated
period obviously protects. Employee support for the
union may well fluctuate during the period following
successorship. as it does during other, similar insulated
periods, and a successor bar nisy. in turn, prevent chang
es in employee sentiment being given effect through tan

employee petition to the employer or through a Board
election. But such fluctuations in employee sentiment
are not inconsistent with stable bargaining so long as
employees have a periodic opportunity to change or re
visit their rcpresentation.

The Board’s presumptions regarding union majority
support, as the Supreme Court has observed,

address our fickle nature by “enabl[ing] a union to con
centrate on nhtaining and fairly administering a collec
tive-bargaining agreement’ without worrying about the
immediate risk of decertiflcaiiemmn and by “remov[ingj
any temptation on the part of the eompoyer to avoid
stood-faith bargaining.”

.4uciello lion i’o,tc. Inc ir .VLRB. 517 U.S. 78i, 786
(1996), quoting Foil Rime,’. sm 482 FIg, at 38 An insu
lated period for the union clearly promotes collective bar
gaining. it enables the union to focus on hargaining as op
posed to shoring up its support among employees, and to
bargain without being ‘under exigent pressure to produce
hothouse results or be turned ou” pressure that car precipi
tate a labs dispute and surely does not make reaching
areernent easier, Rc; Th’oc’ks. supra. 348 U.S. at 100. Aim
insulated period also increases the incentives for successor
employers to bargain toward art agreement. “It is scarcely
conducive to hartzaining in good faith for an employer to
know that, if he dillydallies or subtly undermines tinion
strength ma)’ erode and thesvbv relieve him of his statutory
duties at any time, while if he works conscientiously toward
agreement, the rank and file may, at the last monsent, repu
diate their agent.” id.2’

Amicus Council on Labor Equality argues that a “suc
cessor bar may present an obstacle to mergers or acquisi
tions of business that are othens ise likely’ to fail without
the transaction.” Amictic Br. at 10. Put given the wide
latitude permitted succcssor employers to m’eject existing

—collective-bargainirtg agreemetits and to untlaterally es

tablish initial terms and conditions of emploinent, we
fail to see why the successor bar presents a serious obsta
cle to saving failing businesses. The flexibility sought by

-

— u flsese observations square with ttme Board’s experience, and ther
arr tu,rsorred by social science theory and experimentation, as Profes
sor Des—Scum idr argues ii; ri is aol otis hr:ei ‘nere. draw i hg in part go ills
own prior work See Kenneth 0. Dau.Schit,tdt, .4 Bargaiosne.’ .1,eslvsso
e’f American Labor Lou’ and the’ Search for Bargainzizg F,ec,h’ and
flidwtriai Pence, 91 Mien. I.. Rev. “19 (1Q52;
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amicus Council was given to prospective buyers by the
Supreme Court in Burns. The Council’s argument thus
suggests that some purchasers act in reliance on the ab
sence of a successor bar in the expectation that the insta
bility created by the purchase will induce their employ
ees to withdraw support from their existing representa
tive. The argument is in tension with the established law
of successorship itself and does not support continued
application of A’!!7 7,’anspot’lc-ition. Indeed, taken to its
logical conclusion, it suggests Ben-nt should be over-
ruled.

C

Perhaps the strongest argument against a “successor
bar” is the burden that it places on the Section 7 rights of
employees, particularly when the bar prevents employees
from filing an election petition with the Board, if less so
when it prevents a successor eniplovef from unilaterally
withdrawing recognition from the union,2’ We aree
with the Si Elizabeth Manor Board that “[ejmployee
freedom of choice is ... a bedrock principle of the stat
ute.” 329 NLRB at 344. We agree, as well, that a “suc
cessor bar,” given the important stawtory policies it
serves, does not unduly burden employee free choice,
because it extends (as do other insulated periods) only
for a reasonable period of bargaining, which we further
define below, “not in perpetuity.” Id. at 316. To more
appropriately balance the goals of bargaining stability
and the principle of free choice, we take this occasion to
refine the “successor bar’ by defusing the ‘reasonahlc
period of bargaining’ iriandateo h) the bar and by modi
fying application of “contract bar” rules in successorship
cases.

We adopt the basic statement of the “successor bar”
rule essentially as articulated in Sr Eli:abeth Manor.
The “successor bar” will apply in those situations where
the successor has abided by its legal obligation to recog
nize an incumbent union, but where the “contract bar”
doctrine is inapplicable, either because the successor has
not adopted the predecessors collective-bargaining
agreement or because an agreement between the union
and the successor does not serve as a bar under existing

rules2’ Its such cases. the union k entitled tc a

“As the Supreme Court has observed, the Board is entitled to sus
picion when faced with an employer a benevolence as its vorkersZ
champion against tlscr certitied union, which is siubiect to a decertifica’
lion petition from the workers irthey want to rile one” Auc’eelio, stspr&

5 7 U.S. at 790
For example. an agreement ofless than 90 days will not bar a peti

ttoru see Cro,noron Cv.. 260 NLRB 4 t 7. 418 (t982). nor will ass inter
im agreement thai is intended to he superseded by a pcr:naisens aee
ineilt. see B,’idgepo,’, Brass Co.. 110 NJ_RB 997,998119541

ble period of bargaining, during which iso question con
cerning representation that challenges its majority status
may be raised thruugh a petition for an election filed by
employees, by the employer, or by a rival union; nor,
during this period. may the employer unilaterally with
draw recotmition from the union based on a claimed loss
of majorily support, whether arising before or during the
period.

We will apply this new rule retroactively in representa
tion proceedings, consistent with the Board’s established
approach.28 The question of retroactivity its the context
of an unfair labor practice proceeding is riot presented
here and may raise distinct issties.

9

Neither in St. Elizabeth Manor, nor in later cases ap
plying the “successor bar,” did the Buard precisely de
fme a “reasonable period of bargaining.” We do so
now, addressing two different situations and drawing on
Lee Lumber & Building Material Coip.,.334 NLRB 399
(2001), a decision that postdates St Elizabeth A’fanoi-, in
which the Board defused a reasonable period of bargain
ing in the context of remedying an unlawful refusal to
recognize and bargain with an incumbent union.’°

Lee Lumber held that the bargaining period in such
cases is no less than 6 months. but no more than 1 year.
The detemination of whether a reasonable period had
elapsed afler 6 months depends on a “multifactor analy

‘ “IOn represeritatioms cases, the Board has rccopuzed a presumption
in favor of apr’lvms lie” rules retroactively.” which is “overcome
whsre retroactivity will have ill effects mhat outweigh ‘the mischief’ of
producing a result which is contran’ to a stamlos’y desim or to legal and
equitable principles.” Crown Bolt. J,ic,. 343 NLRB 776, 779 (2004),
quotmgLes’it. supre, 333 NLRB at 729.

Petitioner Area Trades Council arcues against retroactivity, citing
the Board’s decision in Dana, supra, which declined to apply a modifi
cation to the “recoastuon bar” reiroaettvclv 351 NLRB at 443—444
Dana is easily distinguishable As the Dana Board explatned. retvoac
tivimy in that case would have dcssahmlired many existing collective.
barcaining relanonships that were predictued on prior law. iii.

We see no such comparable ill effects here It is true that some eler’
lion petitions will be dismissed, and that the petitioners in those cases
may have v.’asmed some time and some cffoo (although thnse efforts
might be recouped when the insulated perind.ndt)

.. _Those c,onse.,___
quences. however..arc-outweighed by the policies served by the “suc
cessor baf’

29 to Sr Elizabeth Mono,’, the Board explained that

In determining whether a reasonable period has elapsed prior to the
films of a peutiorn line Board looks to risc lemsgtls of tune as “cli as
v,hat has bean accoinplisiied in the ‘ourgaining. ‘liscre is, no specific

cutoff, each case is detcnssined on iu own facts

329 NLRB at 346
sa This analogy is apt because, as we explained above, ira successor

refused to recogisize the incumbent representative of its psedeeessnr’s
employees and was ordered to do so by the Board, Lee Lumber wuuld
apply.
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sis, which considers ‘(1) whether the parties are bargain
ing for an initial contract; (2) the complexity of the issues

being negotiated and of the parties’ bargaining processes:
(3) the amount of time elapsed since bargaining com
menced and the number of bargaining sessions: (4) the
amount of progress made in negotiations and how near
the parties ate to concludiuc an agreement: and (5)
whether the panics are at impasse.” 334 NLRB at 402.
The burden is on the General Cottnse] to prove that a
reasonable period of bargaining had not elapsed after 6
months. Id. at 405.

a

First we address the situation where the successor em
ployer has expressly adopted e’risting terms and condi’
tions of employment as the starting point for bargaining,
without making unilateral changes. The “reasonable
period of hargaining” in such cases will be 6 months.
measured front the date of the first bargaining meeting
between the union and the successor employer.

In such cases, suceessorship remains a destabilizing
situation. but the impact on the union and the emp]oyees
it represents it significantly mitigated, because the new
employer has accepted the collectively bargained status
quo (if not the predecessor’s contract, assuming one “as
in effectt Accordingly, a relanvelv shorter insulated
period seems appropriate. Cf. Road & Rail Sm’h-s’s 348
NLR.B 1160, 1162 (2006) (applying “perfectly clear”
successor test and describing attendant “stabilizing fac
tors, , [which) tend to temper the uncertainty occa
sioned by a change in ownership”).

Fixing that period at 6 months is generally consistent
with the Board’s analysis in Lee Lumber, where the
Board drew on its own experience and on data collected
by the Federal Mediation and Conciliation Sen’ice
WMCS). to conclude thai “a period of around 6 months
approximates the time typically required for employers
and unions 10 negotiate teetotal collective-bargaining
agreements.” 334 NLRB at 402 (emphasis added. Ne
gotiation of a renewai agreement is roughI comparable
to the process of negoliatine a first contract in a succes
sorship situation where the ness employer has eaprcssly
agreed to abide by existing ten’ns and conditions of em
plovment.

The 6-month period we establish is intended to fix a
bright-line rule for such cases. That is. we will not apply
the multifactor analysis of Lee Lumber in defining the
‘reasonable period of bargaining.”

h
Second. we address the situation where the successor

emploer recognizes the union. hut uniiaierall’, announc
es and establishes initial terms and conditions of em-

ployment before proceedine to hargain. In such cases,
the “reasonable period of bargaining” witl be a minimum
of 6 months and a maximum of 1 year, measured from
the date of the first bargaining meeting between tile ‘an
ion and the employer. We will apply the multifactor
analysis of Lee lumber to make the ultimate determina
tion of whether the period had elapsed. One of those
factors is “whether the parties are barsaining for an ini
tial contract,” 334 NLRB at 402, which will be the case,
of course, in this suecessorship situation.’ The burden
of proof will he on the party who invokes the “successor
bar” to establish that a reasonable period of bargaining
has ito? elapsed.

In these cases, because the destabilizing factors assoca—
ated with successorship are at their height, a longer insu
lated period is appropriate. The period we have chosen
corresponds to the period adopted in Lee Lumber, which
involved an employer’s unlawful refusal to bargain. Six
months, as explained, represents the approximate time
required to ‘each a renewal agreement; 1 year is the
length of the insulated period for newly-certafied unions.
Lee Linther, supra. 334 NLRB at 402.

The situation here, of course. is ,aot identical to that in
Lee Lumber. The successor employer who makes tinilat
eral changes has acted !awfulls. But there is no reason to
believe that the actual impact of these changes on the
bargaining ietntionship and on ertiplovees is somehow
lessened because they are legal. In Lee Lumber, the
Br’ard reiterated the vicw that

“when a bargaining relationship . , . has been restored
after being broken, it must be given a reasonable time
to work and a fair chance to succeed” before the tin-
ion’s representative status cm, properly be challenged.

334 NLRB at 401 (footnote omitted). The successarship
situation. too. represents a break in the prior collective-
bargaining relationship bcrv,ecn the incumbent union and
the predecessor employer. a reiationship restored b the
operation of successorship docthne. which imposes a bar
gaining ohligamion on the new employer.’

Thr Lee Lumber Bond explained that ‘in tidal bamsaining. unlike

in renewal neeotaat,ons. the panics save to establish basic bwgamine
procedures and core terms and conuitions of enaploynuent. which may
make negotiations more protracted than In renewal confract bargain-
ne:’ 331 NL1B at 403 (footnote omitted)

‘nir ttis.,crit usacrts I hat our decision resu]rs in doubting the p
teniial—mnsulated period” tar thmrsecond circumstance. hut, in tdcr. in-
both ot the ahove-descdbed circumstances our decision ionic whr
could otherwise be held to be a reasonable period of time “ That a, in
both curcumsiancet, our decision for thr first time establishes
reasonable periods of time
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3.

In addition to defining the “reasonable period of bar

gaining.” we make one Further modification to bar doe
O’ities it’ the successorship context. \Ve hold that where

(I) a first contract is reached by the successor employer
and the incumbent union within the reasonable period of
bargaining during which the successor bar applied, and
(2) there was no open period permitting the filing of a
petition during the final ‘ear of the predecessor employ-
er’s bargaining relationship with the oion. the contract-
bar period applicable to election petitions filed by em
ployees or by rival unions ‘viii be a maximum of 2 years.
instead of 3,53

This modification svill mitigate the possibility that
consecutive application of the “successor bar” and ‘con
tract hat” doctrines vii1 unduly burden employee free
choice by leading It’ prolonged insulated periods. Vie
leave open for decision in Future cases whether say fur
ther rcfincmcots in the contract-bar doctrine are appro
priate in particular successorship situations, to enstue
that represented employees have adequate periodic ac
ccss to the Board’s election.

V.

Our decision today clearly has failed to persuade our
dissenting colleague, who characterizes it as reflecting
“ideological discontent with” the Supreme Court’s dcci
sion in Burns, as “protecting labor unions, not labor rela
tions stability or employee free choice,’ and as lacking
“any reasoned explanatioa” for overruling precedent
\Vheiher these criticisms are fair or not is for others to
“dee. We have examined the Act and its express policy

goals. Board precedent, and the Supreme Court’s deci
sions with care. We have explained our position with
care. And, finally, we have read our colleague’s dissent
with care. It has failed to persuade us.

For all of the reasons offered here, we believe that
reestablishing the “successor bar” doctrine, as modified,
ssill Further the policies of the Act. As explained, ve
have detennined to apply the rules that sse have adopted
today retroactively in representation proceedings. Ac
cordingly. we remand this case to the Regional Director
for further proceedines consistent t’ith this decision.

ORDER

The case is remanded to the Regional Director for Fur-
thor proceedings consistent with this decision.

—

“ 10 the extent that it is incontinent with our iiec,sinr today - irh’oI
Chevrolet. 98 NLRB 280 (I 90Th, is rn em,ied

In accordance ‘viii, cdstinz conuact-bar pnncipies. the employer
wit be proiift’ited boo, filing an election petition for toe duratcon o thcr
ro’tn’acL vvhatevet its tennih .‘.tonegomer, liarS & Co. 137 Ni Kit
3.16, 3S—39 1! 952,

MEMBER HAYES. dissenting.
Like a had pennY, the Keller Plastics’ bar dod, inc

keeps showing up in Board successorship law. It has no
place therc. yet my colleagues once again bnng it back in
order to service the ideological son! of insulating union
representation from challenge wheneer possible. Thn
pursue the same goal in overruling ill ‘I”a’rcpnr’tatiorr
here as they do in Lemons (jQ5 where they ‘,oday
overrule the modified voluntary recognition election bar
policy set forth in Dana Coru1 As in Lamon.s Gasket.

the malori fails to provide art’ reasoned expinnation
why the policy they advocate is preferable to the reason
able policy established in the precedent they now over
rule. Indeed, they demonstrate even less reason for over
ruling precedent here, because their opinion is incon
sistent with, and an attack on. Supreme Court precedent.
Three times before.5 the Board has rejected the attempted
analogy between voltintan recognition and successor-
ship as the premise for imposing what my colleagues
refer to as a successor bar, conferring an irrebuttable pre
sutnption of majority status on a union representative at
the hegimting of its relationship with a Bz,,’,z? successor
employer. ‘Foe Sixth Circuit, the only court of appeals to
review the aberrant successor bar doctrine during brief
intervals of its existence, likewise rejected its imposition.
stating that “there is no reason to treat a change in own
ership of the employer as the equivalent of a certification
or voluntary recognition of a union following an organi
zation drive.”

Undeterred by this precedent, my colleagues retinpose
their successor bar, giving it the additional twist of delhi

ing a reasonable bar period as dependent upon whether a
successor has exercised its legal right under Burns to set
initial terms and conditions of employment different
from those tltat existed under the predecessor cniployor.
If the employer exercises this legal right, the irrebwtable
presumptioi] of the incumbent union’s majorth’ status
could lust for as mitch as a year, thus imposing by deci
sional fiat a bar of the same len th tltat Congress statuto

Kefler Plastics &mrcrn. Jr.c. 157 NLRB 583 (1956: thotding that
an emptocr that voluntarily rccowifzes a color, as tepvesen:at,vc of the
employers employees meet hargair. for a reas,onahle period of t,me

before it can challettae the unions comtnuine ma’orso’ statusi
2 NLRP 770 (2002t
‘357 NLRB No 72 tIm Ii
I 3j NLRB 434 (2007y
S Southern Moldings. hzc. 219 NLRB 1 t9jt 475) [-task’, -Dovulso,, --

Cc.. 273 NLRB 153t (19851. oveuul:ng lj.zndoev* io,ernanonth
Tn,cki. 25 NLRB 1375 (lQStl- XtT’Truncpoosflun. g’Jptx ovrruling
Sr. Eicobeth ,‘,ianor ire; 329 Nt.RB 34

6Vt REv Bunts Se:w-s Smite,. 4u6 L’S 271 lQ7c,.
‘ Lu,,thnnr, in;e’,tnho,rai Trucks ,‘, ,VLRB 69 F Id g;s 818

9831
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rily provided for only following a free and fair secret
ballot Board election. If not, the presumption lasts 6
mouths, In either event, if a contract is executed within

the bar period, employees could have their right to raise a
question concerning the union’s continuing representa
tive status foreclosed for as much as 4 years.

My colleagues justify their resurrection of a successor
bar by characterizing its most recent repudiation in AfT’
]ranspoi-tation as a “reflexively negative reaction - - - to
the possibility of doctrinal evolution.” They contend
that, particularly in light of evidence of an incrcase in the
dollar volume and number of mergers and acquisitions.
the successor bar doctrine deserves a fair trial. No. it
does not.

It does not because the blanket imposition of an irre
buttable presumption of continuing majority status in
Thaws successorship situations cannot be reconciled with
the Supretne Courfs rationale ia Burns and Fall River
Dyeing Co. v NLRB, -‘182 U.S. 27 (1987). In Bin-nv. the
Court affirmed the Board’s holding] in accord with well-
established precedent, that if a successor employer con
tinues thc prcdecessors operation substantially un
changed with a work force including a majority of the
predecessofs employees, then the successor niust recog
nize and bargain with the majority-supported union that
represented those employees in a collcctivc-bargaining
relationship with tire predecessor. ‘rhc Court indicated
that the union there, which only a few months earlier had
been certified by the Board as representative of the pre
decessor’s employees, should retain the usual presump
tions of continuing majority status. i.e., almost conclu
sive’ during the year after (he election, and rebuttable
thereafter.t However, the Court struck down the Board’s
attempt to dcpart from its own precedent and to impose
on a successor cmployer the additional obligation to
honor time predecessor’s collective-bargaining agreement
with the incumbent union. Among the several reasons
given for rejection was that “a successor [would] be
bound to observe the contract despite good-faith doubts
about the union’s majority during the time that the con
tract is a bar to another representation--election.”0 Final
ly, the Court hcld that a successor employer was in most
instances free to set its own initial tenns and conditions
of employment prior to bargaining with the union)0

As mentioned, the incumbent union’s presumption of
majority status in Ruins was irrebuttable at the time of
transition because it had been certified after a Board elec
tion only a few months earlier. Fall Rive,-, like the pre

seat case, involved a longstanding bargaining relation
ship between the predecessor employer and incumbent
union. Thus, the Supreme Court fast needed to “decide
whether Burns is limited to a situation where the union
only recently was certified before the transition in em
ployers. or whether that decision also applies where the
union is entitled to a presumption of niajority support.”
The Court held that a successor’s obligation to bar-gain
extended to situations in which the union retained only a
rebuttable presumption of majority status from its bar
gaining relationship with the predecessor. It observed
that “[i]f during negotiations, a successor questions a
unions eontintting majority status, the successor ‘may
lawfully withdraw from negotiation at any time follow
ing recognition if it can show that the union had iii fact
lost its majority status at the time of the refusal to bar
gain or thnt the refusal to bargain ‘sas grounded on a
good-faith doubt based on objective factors that the un
ion continued to command majority snpport.’ fInite)’
Davidson Transp. Ca. 273 NLRI3 1531 (1985).’’

In the cited l-la,-let’-Davidcoi, case, decided only 2
years prior to Fall Rue,-, the Board expressly overruled
the first-time attempt to impose a successor bar. As in
St. Elinabeth Mano,-, supra. the second failed attempt to
impose a successor bar, the majority here describes the
Fall River Court’s reference to Harley-Davidson as
“merely a description of the legal landscape at the time,”
rather thai as an endorsement of the extant law expressly
rcjccting application of an irrebuttable successor bar re
gardless of the length of tire antecedent bargaining rela
tionship imposed on the successor.

I give the Supreme Court more credit than that. The
Court does not rummage through its decisional attic, or
ours, and randomly decide which cases to cite, and which
to ignore. as mere examples of extant law. After all, Kel
ler Plastics was part of the legal landscape when Fall
River was decided, and the Court saw no need to mention
that case, instead citing a case that effectively rejected
application of Keller Plastics in a successor situation.
So, too, was Fm-oaks Bios extant law, venerable prece
dent indeed. Yet the Fall River Court failed to cite it for
the principle that my colleagues repeat as mantra here
and in Famous Gasket, i.e., that “a bargaining relation
ship once rightflully estabUshed must be permitted to ex
ist arid function for a reasonable period in which it can be
given a fair chance to succeed.” This is reason enough to
infer that the Court believed that the Keller Plastics and
Thanks B,-os. principles fur newly recognized unions
were inapplicable to successorship situations, and that

406 LS at 278—279 fix I
‘Id at 290 6, 12.

Ii at 292—296
° 482 U.S at 29
°tdat4l 6x8



S12 DECISIONS OF THE NAtiONAL LABOR RELATIONS BOARD

the citation to Ha,’lev-Davidson “as an endorsement of
Board law holding, consistent with the Supreme Court’s
rationale, that a unions continuing majority status with a
Burns successor is entitled to no more protection than it
would have had with the predecessor employer in the
absence of a contract or certification year bar.

The conflict with controlling Supreme Court prcccdcnt
is reason enough to preclude the Board from even con
sidering the policy choice of the blanket imposition of a
successor bar. Even if it were not. how can one possibly
describe the majority’s rationale as a reasonable, factual
ly supported justification for overruling precedent?

As I note in my dissent in Lanions Gast, my col
leagues’ opinions there and here are rife with rational
inconsistencies, both internally and in comparison. For
instance, the Dana decision was vilified in Lemons Gas
ket as overruling longstanding precedent. Here, the ha
jority celebrates overruling precedent which has stood as
Board law for intervals of 10, 14. and, most recently, 7
years (since MT

- Ti’ansoortutio,h. My colleagues’ detini
lion of when longevin of precedent is entitled to disposi
ike weight cludes rue, If is depends on how olany times
a partisan shift in Board membership results in a change
in the law, thus creating undesirable oscillation, then I
would think any such change might givc pause, whether
it is the first or fifth swing of the pendulum.

Then there is the matter of a factual predicate for re
viewing precedent. The majority in L.cemons Gasket erit
cized the lack of an empirical hasts for the Dana maiori

tv’s grant of review of the s’oluntarv recognition har doc
trine, even though ret jew was based in part on a change
in union organizationa] practices that undisputedis’ con
trihuted to a significant reduction in Board elections, the
statutorily preferred means of resolving questions con
cernirig representation. Here, the majority i-dies on evi
dence of cyclical increases in mergers and acquisitions as
the factual basis for reevaluating the need for a successor
bar, based on the factually unsubstantiated possibilit
that em increase in these transactions ought destabilize
collective-bargaining relationships. They make this
claim in spite of the fact that Supreme Court successor-
ship law reflects tio concern for the numerosity and size
of mergers and acquisitions. The Court simply states
where the balance of interests must he struck in each and
even’ tmnsactioa. and what presumptions of continuing
union majority status must appl. its order to stabilize
collective-bargaining relationships without detriment to
employer enterprise or employee free choice)5

The rnaiorirv cites ar. increase in mergers and acqctsittc’ns as if,
under current last. sceli cve;,s ,oc a risk in the ernIo. net’ ri5hr to
union represer.tatior, On the cents-an’, the oniy ‘i-Ak” is to the union’s
incurnt’,encs-. wtiici is univ put Si ‘risk’’ if a sufficiem nurebe: of en]-

Of course, this case and Lamons Gasket are consistent
in at least one respect. The itiajoritv began in each case
wirh the stated purpose of gaining empirical and experi
ettual evidence under extant policy. When confronted
with a record devoid of such evidence, the’ nevertheless
proceed to overrule precedent as a poiie choice, At
bottom, what is revealed in this case about that policy’
choice is an ideological disuonient with Basins itself, Ii is
no secret that unions and their proponents view this deci
sion with great disfavor. The Bu,’n,c Conrt rejected the
Board’s attempt to impose on a successor employer the
obligation to assume the predecessor’s contract, and with
it, an irrebuttable presumption of the union’s majority
status. Then, adding insult to irtjuay, the Court held that
a successor could ordinarily set initial terms and condi
tions of employment different &om those of its predeces
sor,

The imposition of a successor bar is designed to offset
Burns as much as possible by imposing for a period of
time the irreburtable presumption that would have ob
tained under the Board’s rejected contract assumption
and bar theory. If transition to the successor occurs at a
time when the incumbent union had no contract with the
predecessor, its rebuttable presumption of majority status
is transformed into an in-chuttable presumptioat giving it
greater rights than it had with the predecessor. All of this
is for the purpose of preventing any employee chaHenge
to the incumbent union while it works to undo the chang
es that Burns pennits.

There is nothing wrong with the union’s attempting to
do so. There is much wrong with declaring that it must
he able to operate free from an electoral challenge by
employees, including those who have doubts about their
experience when represented by that union with the pre
decessor and those new einploees in the predecessor’s
work force who have never had an opportunity to exer
cise their right of free choice on the question of collec
tive-bargaining representation. The majority views witti

apparent horror the prospect that the incumbent union’s
presumption of majority status should be subject to an
immediate test by the ballot box, This, they claim,
would upset “stabilits” hi the bargaining relationship.
However, it is axiomatic that there cannot he a stable
relationship where the incumbent tics longer represents a
mdiorn of the employees in the unit. Thus, an election
does nothing to disturb stability since it merely either
affirms the majority upon which stability must be--based,-- —

piovccs raisc a icgic irnaic question about the union’s contEnting naujon
i-s status White that may be a nsk to trig unior.. tt is a risk in flasher
snee iii eniiovee nishts uf free c’noice Uric woudd do ‘sell to as: what
en;ptsi’.cc cigiats or interest the irajor it’ c dec!sior. preset Cs or pro
tects Is to ejects not to vote”
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or reveals that there is no real relationship to be stabi
lized or maiiitaincd.

My colleagues make their purposes patently obvious
by doubling the potential insulated period when a succes
5cr employer exercised its B,,rir righ: to make changes.
They purport to strike a balance between occasionally
competine statutot interests. In reality, they mean to
strike a blow against Burns, protectine abor unions, not
labor relations stability or employee free choice, by sub
stittiting an irrebnttahle successor bar for the protections
that the Supreme Court has denied them.

In sum, the Board, with strong judicial support, has re
peatedly held that a union entering into a bargainine rela
tionship with a Burns successor should have only a

biinahle presump:ion of majority status except In ciretun
stances where a certification year begun during the bar
gaining relationship with the predecessor employer has
not expired. I would adhere to that precedent, and I dis
sent from its overruling on grounds that hear no relation
to its rational foundation.
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Executive Director for the NLRB Board

HOSPITAL MENNONITE DE GUAVAMA, INC.
Employer (Respondent)

and
IJNIIJAD LABORAL DE ENFERMERAS (OS) V CASES 12-CA- 214830 Et als
EMPLEADOS DE LA SALUD

TO: THE HONORABLE OFFICE OF THE EXECUTIVE DIRECTOR

Chatting Party Opposition to Respondent’s Exceptions to AU Decision

COMES NOW Charging Party, though the undersigned representative and very
respectfully informs and requests as follows:

1. On September 23, 2019, the undersigned attempted to file a Cross Exception to the AIJ decision
relation to back pay for the nurses uniform allowance; and then file an answer in opposition to
the Respondent’s exceptions to the AU decision. Due to the fact that there was an earthquake
of 6.0 intensity in Puerto Rico and severe rains and flooding from hurricane Karen where I
reside and have my office, I had to abandon my office due to the swaying of the building.
Furthermore. I was without email scrvicc for some 3 hours prior to 11:30 pm and it came back
briefly thereafter and then ceased to function. I did fife some documents with the Executive
Director’s ollice but in a very hasty matter.

2. On September 24 or 25, 1 received a call from the Executive Director to inform me that my
submission was lacking the first page of my opposition to Respondent’s exceptions; that a 4-
page document should have referenced the exception which it applied; a two
page document was sent named Walter seemed have no reference to this case. I am withdrawing

this document as it is not relevant for the evidence admitted in this case.
AND I also sent a complete copy of the leading case. UGU-UNICCO Service Company
(August 26. 2011) 357 NERD No. 26.

3. 1 was told to serve these documents on both parties (General Counsel) and Respondent
and scud again to the Executive Director. I stated I would by to do so expediently hut

I could not do so last week since for the first time I had adverse reactions to chemo-thcrapy for
pancreatic cancer last week. 1 spoke with Attorney Munoz-Nova for the Respondent and
isis Rarnos, Counsel for the General Counsel this week and promised my submission !br today,
Thursday, 3 October 2019.

‘4. My exhibit 74 rebuts the Respondent’s allegations about Respondent’s that it was not

Respondent who pain the bonus but thc principal owner of Menonita Hospital de Guayama.
5. See Charging Party Exceptions and Argument.
6. See Fall River Dying and Finishing Corp v. NERD, 482 U 5 27, 42-44, 46-47, (1987)

7. Eec lumber & Building Materials Corp. 334 NLRB 399 (June 28, 2001).

ihlE Charging Party very respectfully requests that this amended submission be accepted and t’C

considered due to reasons stated herein and this should not prejudice the parties being served today.



On November 6. 2017. it advised the Union (Unidad Laboral de Enfermeras(os) y

Empleados de Ia Salud) that the totality of the employees who worked at Hospital San Lucas

Guayama had accepted employment vith Respondent and that it was recognizing the Union as the

exclusive representative of its employees in all units. The employees were organized in five (5)

units; namely RN nurses, LPN nurses, Office Clerical employees. Technicians and Medical

Technologists. Since about September 13,20 17. Respondent became a successor to Hospital San

Lucas Guayama SEE; (Joint 4) and Joint Exhibits 70(b), 17(b). 18(b). 19(b) and 20(b).

Respondent Hospital, at the time it acquired the assets of the hospital. offered an

employment contract to all employees working at the hospital, employed by Hospital San Lucas

Guayama and it also made an initial offer or changes of economic benefits for its employees at the

time they accepted the employment contract with Respondent Hospitai. See Joint Exhibits 1 0(b)

and (II )b which were distributed together with the employment contract on or about September 8,

2017, also Joint Exhibit 18(b).

Amended charge: 12-CA-21S039

Respondent hospital violated the Act on or about November 2017 by granting an economic

bonus to unit employees who worked September 19 & 20. 2017. It engaged in this conduct

without notice nor bargaining with the Union. It also violated the Act by failing to furnish

information requested by the Union in relation to the work schedules, time cards.work for its

employees who worked September 19 & 20, 2017.

Union requested information regarding the bonus for September 19 & 20, 2017 and also

requested that the employer informs the employees about the September 29 & 20 and the dates it

discusscd this bonus with employees at each department in the hospital. This information has yet

to be furnished. It was later learned that this economic bonus was paid by Merionte General
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Hospital Inc. which is the parent company and owner of Respondent Hospital. This bonus

amounted to $1 50.00 to each employee who worked September 19 and 20, 2017 and some 94

employees received this amount was unilaterally paid by Respondent’s Hospital was in the amount

of$ 150.00 on November 22,2017. See Joint Exhibit 21(b). This payment was not a gratuity and in

fact was based on being an incentive for those employees who worked on the two dates. It is

pertinent to know that the checks were handed out to the employees by Hospital Administrator

Diaz. This conduct should be charged as an unfair labor practice to both Respondent Hospital and

Menonite General Hospital. Inc. since the Respondents withheld information from the Union and

refused to bargain over this incentive.

This conduct was extremely harmful to the Union in that undermined the Union as the

exclusive collective bargaining representative for all 5 units of the Hospital employees. In fact,

what Respondent did it was to show and demonstrate to its other units employees was that it could

flaunt and disregard the NLRB law and unilaterally buy lhe sentiments of its employees and

bypass the union in a flagrant and disrespectful manner. This message was rapidly promulgaled

among the units employees SOon thereafter Respondent began withdrawing recognition from the

Union for all of the units without having bargained nor notified to the Union changes to the terms

and conditions of employment. it had recognized on November 6,2017.

Charge 12-CA-214830 and Firsi Amended Charge

Since about February 5, 2018, the employer has failed and refused to bargain in good faith

with the Union by unilaterally withdrawing recognition from the Technicians and refusing

to bargain requested on February 6.2018. Joint Exhibit l.#52 and #54. See also Joint Exhibit

25(b). Then, on February 6, 2018 Respondent met with employees in the Technician unit and

informed then that since they were now non-union employees that they were going to receive new

3



benefits which included a salary increase, full payment of health insurance plan and a uniform

reimbursement incentive. The salary increases were granted on February 11,2018.

Respondent employer by granting benefits listed above in effect it was buying the

employees support and effectively’ sent a message to all other units employees that the)’ should get

rid of the union arid get similar benefits granted to them. This is the message designed to

undermined the Union. Again it is highly relevant that there was no bargaining between the union

and Respondent Hospital over the terms and conditions of employment of its Technician unit,

employees prior it the withdrawal of recognition effective on February 6. 2018.

Tins is a gross violation of the act and shows how monies can buy a group of employees.

See Joint 58 and Joint Exhibit 31(b) as proof of this illegal conduct without bargaining.

On February 7,2018. the Union sent a request to meet and bargain for the five units it

represents among Respondent Hospitals employees. See Joint Exhibit I, #47 and #56. Also Joint

Exhibit 11(b), 12(b) and 18(b) (3 pages). See also Joint Exhibit I, #47.

It is significant that Respondent Hospital can withdraw recognition without having

bargained with the Union nor evem . without having received its proposal for the Technicians

until February 12,2018 (Joint exhibits 32(b). 23(b), 34(b). 35(b). 36(b) and 37(b).

12-CA-214908 withdrew’ recognition from the Union represented employees without

bargaining. See Joint 1,46(b), Joint Exhibit 40(b). See Joint Exhibits.

12-CA-2 15040 (GC Exhibit (b)

Likewise again Respondent Hospital refused to bargain with the Union during 6 months

prior to February 16,2018. This affected unit employees in the Medical Technology unit and

other units. Respondent, on February 16, withdrew recognition from this unit. See Joint Exhibit

46(b). Again, there was never any bargaining between the parties over the terms and conditions
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of employment regarding the medical technologist unit.

l2-CA-2 17862 was filed on April 4, 2018. In essence, the charge alleges that Respondent

Hospital bargained in had faith with this union by bypassing the union and unilaterally changing

the medical care insurance coverage and premiums without notil5’ing and bargaining with the

union. Likewise it failed to provide information requested by the Union and it bargained directly

with the unit employees over the medical healthcare insurance. See GC 1(a)

12-CA-218262 and 12-CA-2l8260 First amended on April 6,2018. Respondent hospital

withdrew recognition from the RN nurses unit, and on April 24, 2018. Respondent Hospital

withdrew recognition from the Licensed Practical Nurses unit. See Joint Exhibits 59(b) and Joint

Exhibit 6(b).

Again, Respondent Hospital bought its employees sentiments by reducing the medical

insurance payments by 50 and giving these employees free medical insurance after May 1, 2018.

This was done without bargaining with the Union. This undermined the support by the employees

for the Union. Similarly the Respondent Hospital granted a $200.00 uniform bonus to the RN

nurses and LPN Nurses on May 18.20 18. See Joint Exhibit 64(b).

While Respondent Hospital contents this was done due to the article 7 of P.R. Law 50 of 1998

See Joint 65(h). Charging patty was not notified nor was there any bargaining with the Union

over the uniform payment bonus Charging Pruty respectfully requests that back pay be made for

all units employees who used uniform for the period from September 12,201710 May 7. 2018.

Again Respondent Hospital unilaterally and without notice and bargaining with the

Union, on June 1,2018 granted free medical health insurance to its LPN nurses and reduced the

employees costs from 50 of the insurance premiums to zero and made the health insurance

free for its LPN Nurses.
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Respondent Hospital also unilaterally implemented a 2 hour shift for its RN nurses in

June 201 8. This again was without notice nor bargaining with the Union. There was no impasse

on this issue as alleged by Respondent.

Finally, arotmd late June and early July 2018, Respondent Hospital implemented an

Pmployee Manual and General Rules of Conduct for its employees. See Joint Exhibits 68(b) and

69(b). The Respondent Hospital did not noti’ nor bargain with union over the implementation

of the Employee Manual and the General Rules of Conduct. Charging party’s position is that

said conduct violated the Act and that the Union must be able to bargain over the Employee

Manual since it spells out terms and condition of employment and likewise over the Rules of

Conduct.

Ii!. BOARD CURRENT SUCCESSOR BAR LAW PIUNCIPLES

The NLRB has adopted and restored “a successor bar doctrine” and it expressly reversed

MV Transportation 337 NLRB 770 (2002) . See UCL-UNICCO SERVICE COMPANY, 357

NLRB No. 76, at page 806. Decided on August 26.2011. The Board issued its decision in this casc

and established two (2) defined bargaining periods under its new “successor bar doctrine” to

govern bargaining between an incumbent union and a new successor employer during their

bargaining. This is the current law under the NLRB its “successor bar doctrine.

In this case, the Board defined the successor bar for a definite period of time not to less than

6 months and a maximum time period not to excess one (1) year. In essence, this decision seeks

to establish a reasonable 6-month period of insulated stability of bargaining for the new successor

employer to meet and bargain with the incumbent union which is to be mandated by the “successor

bar doctrine’ established here. During this period of 6 months, the Union enjoys a conclusive

presumption that the Union enjoys a majority support by the employees which prevents any
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challenge by the new successor employer, by employees or by a rival union. This is in line with the

doctrine by the U S Supreme Court in that a bargaining relationship once rightfully established

must be given a fair chance to succeed. This period of 6 months is reasonable in those cases where

the successor employer agrees to abide by the existing terms and conditions of employment . See

Frank Bros. Co. v. NLRI3 321 U.S. 702, 703, 705 (1944). See also Lee Lumber & Bldg Materials

334 NLRB 399.

Even.with a 6- month period, the transition from one employer to a new successor

employer, can lead to disestablization of collective bargaining relationships. In this sense, the new

successor employer can chose to hire or not hire certain employees from the predecessor

employer; it can reject any existing collective bargaining agreements; be free to establish new

initial terms and conditions of employment, wages. hours, benefits, job duties, tenure, disciplinary

rules, and other conditions of employment. This places labor laws in a particularly venerable

position to preserve industrial peace by preserving industrial peace in the workplace without

impairing the free choice of employees. To this extent, the incumbent union must enjoy a reffitable

presumption for twelve (12) months without having to wony about decertification and/or by

removing any temptation on the part of the new successor employer to avoid good-faith

bargaining. It is scarcely conductive to bargaining in good faith for an employer to know if he

dillydallies or suptly undermines the union strength may erode time fo and thereby relieve him of

his statutory duties at any time. The Board, in its decision defined a reasonable period of being not

less than 6 months but not more than one year total period .from the date that the parties first met

and engaged in bargaining. In order to prevail, the incumbent union must present evidence that the

period has not elapsed arid that the union and the employer are engaged in collective bargaining
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IV. FACTS RELATING TO “SUCCESSOR BAR DOCFRINE” TO THE CASE

In the instant case, the “successor bar doctrine” is applicable to the incumbent Union

Unidad Laboral de Enfernieras (os) y Empleados de Ia Salud, hereinafter the Union, as follows’

a. The Respondent Hospital did not recognize the Union as being the exclusive

collective bargaining representative for the employees in 5 units, namely: RN

Nurses, LPN nurses. Office Clerical Employees, Technicians and Medical

Technologists until November 6,2017. Joint Exhibits 17 (b) and 18 (b).

b. About September 8 and September 13, 2017, Respondent Hospital recruited all

the former employees of San Lucas Guayama to become employees of Hospital

Menonita de Guayama. Inc. and furnished them with employment contracts and a

list of initial terms and conditions of employment which they would be entitled as

employees of Hospital Menonita de Guayama .. Joint Exhibils 17(b) and 18(b).

c. Union representative Ingrid Vega met with Walesa Rodriguez to about October 20

to discuss hours of work and work shifts of 8 hours and 12 hours for certain of its

employees. Respondent Hospital agree to get back to her at a later date. There was

no agreement at this meeting. See also Joint Exhibits 16(b).

d. Union representative Ariel Echevarria met with Waslesca Rodriguez about October

27.2017 to discuss various complaints (grievances) from employees in different

units relating to reduced hours of work and to solicit information relating to

complaints ofRN Nurses about proposal to have implementation for 12 hour work

shift for RN nurses.. Also to notify the hospital of an unfair Labor practice filed by

the Union for failure to meet and bargain See Joint Exhibit #15 (b). No further

bargaining sessions were held despite the Union’s request that Respondent schedule
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dates for bargaining Joint.

e. Respondent Hospital notified its employees with a letter dated September 8, 2017

that they should sign a contract to continue in same occupation and same salary and seniority by

September 12, 2017 and become employees of Hospital Menonita de Guayama Inc. on September

13.2017. It also included a list ofterms and conditions of employment as page 3 of the Joint

Exhibits 18 (b) letter dated 9/8/2017 ) arid letter. 17 (b )and Joint Exhibit 20 (b) of 12 pages.

f. See Joint Exhibits 72 (b)at page 4 thereof wherein the Respondent Hospital

specifically states it will not honor any or all terms and conditions of employment with Hospital

San Lucas Guayama. which have are contained in expired CBAs and/or any subsequent

agreements with Hospital San Lucas. Guayama. which may be pending. g. In or about

November 22,2017. by its parent company, Menonita General Hospital Inc., who is also the owner

of Respondent Hospital. paid a $150.00 bonus to certain of the employees ofNozpital Menonita de

Guayama. Inc. to compensate said employees who stayed working on the nights of September 19

and 20, 2017 when Hurricane Maria devastated Puerto Rico as a category five (5) storm. Joint

Exhibit 21(b), which reflects a payment of$ 150 each to some 94 employees. It is pertinent to note

that these monies were to compensate employees who worked on these two dates at the hospital

while Hurricane Maria was passing .through Guayama, PRo There was no bargaining nor

notification to the union over this bonus and it was paid on November 22,201?. Despite the Union

requesting information about this matter and about the bonus pa;yment Respondent Hospital kept

this information secret and did not bargain over this matter with the Union. See Joint Exhibit 21(b)

• V. RESPONDENT HOSPITAL’S REFUSES TO BARGAIN WITH

THE UNION AND ENGAGES IN CONDUCT TO UNDERMINE THE UNION

h. About February 5,2018, Respondent Hospital refused to bargain and over the
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terms and conditions of employment of its Technicians Unit employees and on that same date it

withdrew recognition of the Union as the exclusive collective bargaining representative of its

Technicians. See Joint Exhibit 25 (b).

i On February 6.2018, Respondent Hospital held a meeting with its Technician and

informed them that since they were no longer represented by the Union, that they were going to

receive salary increases, full payment of their medical insurance plan premiums and a uniform

reimbursement incentive payment. This meeting was attended by Rogelio Diaz. Administrator.

Walesca Rodriguez, Human Resources Director, and Legal Advisor, Mario Prieto and most of the

Technicians. Joint Exhibit 1. page 10. paragraph 54, stipulation of facts.

j. About February 7, 2018, the Union requests Respondent Hospital that it give dates

for bargaining with the Union for all ofthe units employees of the Hospital. Joint Exhibit 29 (b).

k. On this same date. Respondent Hospital requcsted that the Union submit its

proposals for the following units: Medical Technologists. RN nurses, LPN nurses and Office

Clerical employees. Joint Stipulation of Facts, at, page 1, paragraph 57.

1. On February II. 2018, Respondent Hospital granted salary increases to its

Technicians. See Joint Exhibit 31(b) which reflects the salary per hour adjustments for its

Technicians. It should be noted that this salary increase amounted to some $0.75 to $1.00 per hour

in most cases. At no time did Respondent Hospital notify the union of its intention to grant this

salary increase nor did it bargain with the Union over the benefits that it was offering to the

employees in the Technician Unit. PaQe

m. There is no doubt that these substantial salary increases and other promised

benefits were used by Respondent hospital to entice other units employees to abandon the Union

and undermine the union support and BUY (my emphasis) the other employee complements.
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There is no doubt that this unlawful conduct worked since Respondent Hospital then began to

withdraw recognition from the Union for the Office Clerical unit employees on February 14,2018.

See Joint Exhibit 40 (b).

n. Respondent Hospital’s next move was to withdraw recognition from the Union

from its Medical Technologist unit employees on February 16,2018. See Joint Exhibit 46(b).

o. Respondent Hospital continued its unlawful campaign to undermine the Union by

trying to exaggerate the time period used by the Union which were furnished on February 12,

2018. The Union then complained about the Respondents using 2 months to review the proposals

without scheduling meetings for bargaining.

p. Respondent Hospital continued its unlawful conduct by scheduling an orientation

with all of its employees about the Menonita Medical Plan and it coverages and costs to the

employees. Respondent did not bargain over the choice of the Medical Plan with the Union nor

coverages available. See Joint Exhibit 53 (b). This was followed by the Respondent then

imposing a payment of medical insurance plan to those employee who were still unionized and by

giving the medical plan frce to all employees who were not represented by the Union. This

unlawful conduct by Respondent continued in order to break the back of the Union by causing

those employees pertaining to the RN Nurses unit and LPN Practical Nurses unit to have to pay

for the medical plan insurance while other units employees who were withdrawn from recognition

had free medical plan insurance. See Joint Exhibits 55 (b) and 57 (b).

q. On April 1, 2018, Respondent Hospital granted free medical insurance for

employees in the Technicians, Office Clericals. Medical Technologists which resulted in a saving

of 50 of the cost of the insurance plan since these employees were in units for which the

Respondent has withdrawn recognition, supra. Respondent did not notifS’ nor bargain with the
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Union over this new benefit granted to the employees in those 3 units.

r. On April 6,2018, Respondent Hospital then withdrew recognition from Union for

the the RN Nurses. This unit has the largest number of employees, some 109 employees. See Joint

Exhibits 59 (b) and 60 (bj.

s. On April 18,2018 the Respondent Hospital sent its proposal for the LPN nurses to

the Union. See Joint Exhibit 61. It should be noted that in its proposals, the LPN Nurses would still

have to pay part of the costs for the medical plan which was free to all other non-union units.

1. On April 24, 2018 Respondent Hospital withdrew recognition for LPN Nurses and

so notified the Union. See Joint Exhibit 62 (b).

V. APPLICATION OF BOARD LAW TO THE FACTS.

The Respondent Hospital failed to bargain in good faith with the Union. It did not

recognize the status of the Union being insulated for at least 12 months where its majority status

cannot be questioned. Rather. Respondent began to seek manner to undermine the Union’s

majority status from the very beginning. While it offered employment to all employees of its

predecessor1 on about September 8 and 13, 201], it did not recognize the Union until November

6,2017. Additionally. Respondent Hospital did not accept to keep the existing tel IDS and

conditions of employment and it chose to make new conditions and terms of employment..

Likewise, it engaged in dillydally tactic in order to undermine the Unions support among the units

employees and it rejects all prior agreements. By doing so, it was gaining time to plan and execute

conduct to undermine the Union. Part of the tactics were to offer monetary changes favorable to

the units employees and not notif’ and bargain with the unions over these conditions of

employment. This was done in a very calculated manner and kept the union out of the circle to be

San Lucas Guayama inc.
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able to bargain with the hospital. Despite the Union requesting bargaining and meetings, only 2

informal meeting were held on October20 and 27, 2017. No bargaining meeting were held after

these meetings. Respondent had not even recognized the Union at that time, rather Respondent

wanted to get certain concessions from the Union at that time. In February 2018, Respondent

began to withdraw recognition from the Union since it had violated the successor bar and was

undermining the Union and not observing the Union’s protected status under the successor bar

doctrine. By April 2018, it had withdrawn recognition from the Union and had granted generous

benefits and monetary compensations to the units employees. This conduct was conduct to

undermine the Union. Part of the tactics were to offer monetary changes favorable to the units

employees and not notify and bargain with the unions over these conditions of employment. This

was done in a very calculated manner and kept the union out of the circle to be able to bargain with

the hospital. Despite the Union requesting bargaining and meetings, only 2 meeting were held on

October20 and 27, 2017. No bargaining meetings were held after those initial meetings.

Respondent had not even recognized the Union at that time, rather Respondent wanted to gel

certain concessions from the Union at that time. In February 2018, Respondent began to withdraw-

recognition from the Union since it had violated the successor bar and was undermining the Union

and not observing the Union’s protected status tinder the successor bar docliine. By April 2018, it

had withdrawn recognition from the Union and had granted generous benefits and monetary

compensations the the units employees. There can be no doubt that the Respondent Hospital did

buy the employees sentiments and gave generous terms and conditions of employment to groups

of employees to entice the others to abandon the union and flaunt the Board Law and disregard the

principles set forth in ULG-UNICcO. 357 NLRB No 76; August 26.2011.

Vii. CONCLUSIONS
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This conduct was unlawful and must be remedied by extending the bargaining period at

least one year, make a finding back pay for periods of time when Respondent did not comply with

paying uniform allowances and other allowances to its employees. A firm order should issue

requiring the Respondent bargain in good faith with the Union and meet in regular sessions to see

and if good bargaining can be instituted. This and that such other remedies be ordered to erase the

scars of the gross undertriining conduct that the unfair labor practices remedies be such to make

fair plat for all parties. The undersigned reserves the right to present evidence should there be any

ruling that would permit receipt of evidence rejected by the AU.

s/Harold F. Hopkins

Harold F. Hopkins. Counsel for Charging Party

P 0 Box 362905
San Juan, PR 00936-2905
Tel: (787) 526-4903
e-mail: snikpohhyahoo.com

CERTIFICATE OF SERVICE

I hereby certify that on this same date,0Ct b .3. 2019. that I served a true copy of this

document on the following:

CELFSTE.HILERIO-ECHEVARR1A. Counsel for the General Counsel at her electronic mail

address- chilerion1rb.gov.

ISIS M RAMOS-MENENDEZ NLRB

iramosnlrb.gov

ANGEL Mti1OZ NOYA. Attorney for Respondent Flospital at his electronic mail address,

amunoz@sbsmnlaw.com

Harold F. Hopkins
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